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Committee Secretary 
Senate Legal and Constitutional Affairs Committee  
via legcon.sen@aph.gov.au  
 
Dear Secretary, 
 
The Victorian Gay & Lesbian Rights Lobby (VGLRL) provides the following submission to the inquiry into 
a popular vote, in the form of a plebiscite of referendum, on marriage in Australia. 
 
The VGLRL is a community based advocacy group that works towards equality, social justice and 
advancing human rights for lesbian, gay, queer, bisexual and same sex attracted Victorians. The VGLRL 
works with and for the community along with other non-profit organisations, health bodies and 
government representatives to create positive change in the area of human rights and policy 
development. The VGLRL also works constructively, cooperatively and respectfully with transgender, 
bisexual, intersex and other organisations that support our mission and vision. 
 
The submission addresses the following terms of reference (TOR) for the inquiry: 

• whether such an activity is an appropriate method to address matters of equality and human 
rights (TOR d); 

• an assessment of the impact of the timing of such an activity, including the opportunity for it to 
coincide with a general election (TOR c); 

• an examination of the resources required to enact such an activity, including the question of the 
contribution of Commonwealth funding to the ‘yes’ and ‘no’ campaigns (TOR b); 

• the terms of the Marriage Equality Plebiscite Bill 2015 currently before the Senate (TOR e); and 
• any other related matters (TOR f). 

 
We thank the Committee for taking the time to review this submission. We would be pleased to make 
ourselves available at any stage to address further questions in relation to the matters raised herein. 
 
 
Yours sincerely, 

       
 

Anna Brown 
Co-Convener 
Email: anna@vglrl.org.au 
Mobile: 0417 484 438 

Sean Mulcahy 
Co-Convener 
Email: sean@vglrl.org.au  
Mobile: 0400 566 844 
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Inquiry into a popular vote, in the form of a plebiscite or 
referendum, on marriage in Austral ia 

VGLRL Submission 

1.  Whether such an activity is an appropriate method to address 
matters of equality and human rights 

1.1 Polling consistently shows that a majority of the general public support marriage equality. The 
most recent poll in August 2015 shows a majority across all age groups including those over 
55.1 

1.2 In response to polling which showed that 66% of the general population believed that there 
should be a national vote on marriage equality,2 the VGLRL and the New South Wales Gay and 
Lesbian Rights Lobby conducted a survey of lesbian, gay, bisexual, transgender, intersex and 
queer (LGBTIQ) people to ascertain their views on this issue. This survey was conducted online 
between 27 August and 3 September and there were 681 respondents.3 We believe that it is 
critical that the views of LGBTIQ people be taken into account in matters that affect their 
equality and human rights and, as such, the results of this survey are referred to throughout the 
submission. 

1.3 The survey shows that 70% of LGBTIQ people do not support a national vote on marriage 
equality. A selection of their responses as to why they do not support a national vote is below. 

This should be resolved in the parliament. Our rights should not be the matter of a public vote. 

MPs should not shirk their responsibilities. 

We elect politicians to enact legislation by listening to their constituents. If they did… they would 
know what their constituents want. 

It is beyond ludicrous that the government would even consider asking the people for the opinion on 
whether two men or two women can marry, yet don’t… consider our wishes to go to war. 

I didn’t get to vote on opposite-sex marriage so I don’t see why a vote should happen on same-sex 
marriage. 

Parliament is the best way for a vote to be had – ending discrimination is the job of every elected 
representative. 

No need for a national vote. Parliamentarians just need the courage to do what is right, which is what 
they pledge to do. Stand up for equal rights. 

                                            
1 Essential Report, ‘Do you think people of the same sex should or should not be allowed to marry?’, 25 August 2015. 

Available from http://www.essentialvision.com.au/same-sex-marriage-15  
2 Essential Report, ‘Do you think the issue of same sex marriage should be decided by Parliament or should there be a 

national vote?’, 25 August 2015. Available from: http://www.essentialvision.com.au/decision-on-same-sex-marriage  

3 For the purpose of this submission, we have excluded the 296 responses of those who identified themselves as 
exclusively heterosexual, so that the voices provided in our submission are part of the LGBTIQ community. 
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Our members of parliament are there to represent us! It is clear that there is community support for 
this change. They need to listen to the community which has already spoken and vote the 
change to marriage legislation through. 

It… undermines the role of our parliament. 

Would the non-LGBTI people let us vote on their right to marry? 

1.4 Taking into account the views of LGBTIQ people expressed in our survey, the VGLRL do not 
believe a popular vote is an appropriate method to address the matter of marriage equality. In 
our view and the view of the majority of LGBTIQ people, a popular vote: 

(a) is unnecessary; 

(b) is costly; and 

(c) may cause harm to young and/or vulnerable LGBTIQ people.  

These concerns are addressed further below. 

Necessity  

1.5 A number of survey respondents raised the concern that a popular vote on the matter of 
marriage equality is unnecessary. 

[It] is completely unnecessary in Australia, unlike Ireland, as it does not require constitutional 
change. 

It is not legally necessary and may not be binding on the Parliament. 

The constitution allows parliament to vote so let them decide. They have done it a number of times 
already. 

The High Court was clear in 2013 that the federal parliament has the authority to act so they should 
consider a bill and get on with it. 

Hundreds of contentious issues have been dealt with by our elected politicians in parliament. There 
is absolutely no reason why this issue should be any different. 

1.6 The VGLRL agree that a popular vote on the matter of marriage equality is unnecessary. 

1.7 In Commonwealth v Australian Capital Territory [2013], the High Court clearly stated that: 
Under the Constitution and federal law as it now stands, whether same sex marriage should be 
provided for by law… is a matter for the federal Parliament.4 
Further: 
“Marriage” is to be understood in section 51(xxI) of the Constitution as referring to a consensual 
union formed between natural persons in accordance with legally prescribed requirements… 
When used in s 51(xxi), “marriage” is a term which includes a marriage between persons of the 
same sex.5 
From this it is clear that the federal Parliament has the power – and the Constitution allows it – 

                                            
4 Commonwealth v Australian Capital Territory [2013] HCA 55, [1]. 
5 Commonwealth v Australian Capital Territory [2013] HCA 55, [33], [38]. 
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to legislate for marriage equality. This position is supported by Attorney-General Brandis who 
has stated that “the marriage power as currently written is ample to provide Parliament with the 
power to legislate for same-sex marriage.”6 As such, there is no need for a popular vote, in the 
form of a plebiscite or referendum, on this issue. 

1.8 By putting the matter to a public vote, Parliament is abdicating its responsibility to act on this 
issue. As the former Prime Minister, the Honourable Julia Gillard stated in a recent lecture: 
As we all know, there is no logical reason for having such a vote on same sex marriage. No 
constitutional change is actually needed. No referendum has been required in the past to 
change the Marriage Act. No plebiscite was seen as necessary when the traditional approach to 
marriage was changed through the introduction of no-fault divorce. Enabling voters to express 
their views via the ballot box does not require a plebiscite or referendum. If all political parties 
had a conscience vote or clear policy, then in line with our normal democratic workings, people 
could question political candidates about same sex marriage at the next election and decide to 
vote for a candidate who reflects their views.7 
A national vote on marriage equality would represent a significant departure from our existing 
system of representative democracy. 

1.9 The VGLRL consider that a public vote on marriage equality is unnecessary as it is clearly within 
the power of the federal Parliament to legislate on this issue and it should not abdicate its 
responsibility to do so. 

Cost 	   

1.10 A number of survey respondents were also concerned about the cost of a popular vote on 
marriage equality. 

The level of expense to the public is absurd. 

[It] will unnecessarily cost the community a lot of money. 

It’s an expense the country cannot afford. 

Why waste excessive amount of taxpayer’s money on [a] public vote when it’s already been shown a 
majority of Australians want it and its something our politicians can do. 

Why waste much needed public funds that could go to health, roads or education. 

1.11 The VGLRL agree that a popular vote on the matter of marriage equality is an unnecessary cost, 
especially when polling consistently shows that the majority of Australians support marriage 
equality. 

1.12 Estimates from Australian Marriage Equality indicate that a plebiscite would cost near $100 
million.8 

                                            
6 Matthew Knott & Sarah Whyte, ‘George Brandis slaps down Scott Morrison over proposal to hold same-sex marriage 

referendum’, Sydney Morning Herald, 13 August 2015. 
7 The Hon Julia Gillard, Michael Kirby Lecture delivered at Victoria University College of Law and Justice, Melbourne, 26 

August 2015. 
8 Rodney Croome, ‘Hurry up, vote yes, already’, The Examiner, 9 August 2015. 
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1.13 It is also objectionable to many within the LGBTIQ community that public money would be used 
to fund what they see as an anti-equality campaign; money which could be better spent on 
addressing the disadvantage suffered by vulnerable LGBTIQ people. 

1.14 The VGLRL consider that a public vote on marriage equality is unnecessarily costly and the 
money spent on such an exercise would be better directed to addressing LGBTIQ disadvantage. 

Harm 	   

1.15 Many respondents were concerned about the harm that a public campaign could have on young 
and/or vulnerable LGBTIQ people and their families. 

A national debate would cause anti gay rhetoric to be heavily and aggressively promoted everywhere. 
I worry for my daughters who are young and vulnerable. 

The resulting no campaign will be harmful to my family, my standing in my place of work, to rainbow 
young people and to the children of same sex parents in my classroom. I expect hateful 
vitriol, violence, bullying and resulting depression, suicidal thoughts, anxiety and self-harm. I 
am also worried about family violence increasing for young people perceived to be 
homosexual. 

Before the last election I received anti-gay advertising for candidates. If this were to be a popular vote 
I believe I would receive a lot more. 

The ‘no’ campaign will be incredibly damaging and hurtful to the community. I fear the impact on my 
own mental health let alone that of people who are less strong or more vulnerable that I am 
(young people questioning their sexuality, people with a mental illness or other difficulties in 
their life). 

The debate in the lead up to a plebiscite is likely to negatively impact on my self-esteem. If the 
government just passed legislation I’d feel accepted and the world would keep turning. We 
would all move on. 

It will necessarily generate a huge amount of negative media. My children are horrified. 

A protracted public debate is so emotionally difficult for me and my children. It gives voice to the 
cruel minorities. 

I don’t want to have to live though all the… awful arguments against. Enough already. 

I attend a private Catholic University which already indulges academics and social commentators 
with public platforms for deeply offensive and mistaken representations about my 
relationships. I am anxious that a public vote on marriage equality will encourage new 
extremes in that campaign and bring the negativity I deal with at Uni into my home. 

I fear it will be divisive and very damaging, as it will provide the perfect platform for the vilification I 
have experienced and fought with for 60 years. I am fearful too for others younger or in less 
supportive situations than mine. 

1.16 Reflecting on the potential effect of a public vote, Professor George Williams has observed that:  
National polls of this kind involved more than reasoned debate. They attract extreme views and 
give licence to the media to report them. This would likely include absurd and offensive claims 
that vilify gay and lesbian people. There are real dangers in holding a vote on contentious moral 
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topics like gay marriage, abortion and euthanasia. Rather than uniting Australians, a plebiscite 
on gay marriage is likely to deepen divisions and further polarise the community.9 

1.17 The VGLRL is also concerned about the harm that a public campaign could cause to young 
and/or vulnerable LGBTIQ people and their families, and propose a number of ways to address 
this issue below. 

1.18 If the Committee does not agree with our recommendation above, a number of considerations 
should be taken into account in determining the terms of a popular vote: 

(a) timing; 

(b) public funding; 

(c) binding mechanisms and nature of the vote; and 

(d) harm to young and/or vulnerable LGBTIQ people. 

These matters are addressed further below.  

2.  An assessment of the impact of the t iming of such an activity,  
including the opportunity for it  to coincide with a general 
election 

2.1 When asked if there is to be a national vote, when should a plebiscite be held: 

(a) 53% selected before the next election; 

(b) 40% selected at the next election; and 

(c) 7% selected after the next election. 

2.2 In total, 93% of LGBTIQ people believe a plebiscite, if held, should be held before or at the next 
election. However, this should be balanced against the 70% of LGBTIQ people who do not 
support a plebiscite at all. Whilst there is a strong view in the LGBTIQ community that this 
matter should be resolved as soon as possible, there is a similarly strong view that a popular 
vote is undesirable. The VGLRL has reflected deeply on the views of the LGBTIQ community and 
the political consequences of acting on this popular opinion and submits that, in our view, if a 
public vote were to occur, such a vote should be held after the next election. 

2.3 The VGLRL is of the view that the public should have the opportunity to consider each party’s 
position on a plebiscite during the next election. Accordingly, any party proposing a plebiscite 
should release their bill, including a clear timeframe for a plebiscite and its terms, prior to the 
election.  

                                            
9 George Williams, ‘Windsor Vote Push Could Open Can of Worms’, Sydney Morning Herald, 30 April 2013. 

Recommendation 1 

A public vote on marriage equality is unnecessary, costly and potentially harmful to young and/or 

vulnerable LGBTIQ people and their families and should not be supported. Instead, this issue matter 

should be addressed through a vote of the Parliament. 
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2.4 If a plebiscite is held as a single question after the election, this would ensure that voters can 
focus their minds purely on the question at hand without the competing concerns of a general 
election. 

2.5 Setting a fixed date after the next election rather than the floating date of the election will also 
ensure that there is a properly coordinated campaign and that appropriate protections and 
guidelines, as suggested below, can be put in place.  

Recommendation 2 

If a public vote is to be held, it should be held at a fixed date after the next election.  

3.  An examination of the resources required to enact such an 
activity,  including the question of the contribution of 
Commonwealth funding to the ‘yes’ and ‘no’ campaigns 

3.1 When asked if there is to be a plebiscite, should there be a publicly funded ‘yes’ and ‘no’ 
campaign: 

(a) 55% said no; and 

(b) 45% said yes. 

3.2 The Referendum (Machinery Provisions) Act 1984 at section 11(4) states that “the 
Commonwealth shall not expend money in respect of the presentation of the argument in favour 
of, or the argument against, a proposed law except in relation to the preparation, printing and 
sending” of a 4,000 pamphlet outlining arguments in favour of and against the proposed law.10 
This provision has previously been suspended by, for example, the Referendum (Machinery 
Provisions) Act 2013, which suspended operation of the provision until polling day for the 2013 
general election to allow for a Commonwealth funded ‘yes’ and ‘no’ campaign in relation to a 
planned referendum on local government.11 The House of Representatives Standing Committee 
on Legal and Constitutional Affairs has previously recommended that section 11(4) be amended 
to allow additional spending for promotion of the Yes/No arguments.12 

3.3 The VGLRL is of the view that there should be a publicly-funded ‘yes’ and ‘no’ campaign and that 
appropriate measures can be put in place to protect young and/or vulnerable LGBTIQ people 
during such a campaign. If there is to be a publicly-funded ‘yes’ and ‘no’ campaign, it is 
necessary to consider how that funding should be provided and whether there should be 
increased funding for those advocating the proposed law, as has been argued for in relation to 
the planned local government referendum13 and Constitutional recognition of Indigenous 
peoples referendum.14   

                                            
10 Referendum (Machinery Provisions) Act 1984 s 11(4)(a). 
11 Referendum (Machinery Provisions) Act 2013 s 4. 
12 House of Representatives Standing Committee on Legal and Constitutional Affairs, A Time for Change: Yes/No?, 

December 2009, 65. 
13 Marianna Papadakis, ‘Funding rules need to be set before Indigenous referendum’, Financial Review, 21 May 2015. 
14 Meredith Booth, ‘‘No’ case funding ‘would kill indigenous vote’: Marcia Langton’, The Australian, 3 June 2015. 
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Recommendation 3 

If a public vote is to be held, section 11(4) of the Referendum (Machinery Provisions) Act 1984 

should be suspended to allow for a publicly funded ‘yes’ and ‘no’ campaign. 

4.  The terms of the Marriage Equality Plebiscite Bil l  2015 
currently before the Senate 

Nature of the vote 

4.1 The Marriage Equality Plebiscite Bill states that the provisions of the Referendum (Machinery 
Provisions) Act are to apply.15 The Act states that voting is compulsory.16 

4.2 When asked, if there is a plebiscite, what should be the nature of the vote:  

(a) 70% said compulsory; and 

(b) 30% said voluntary. 

4.3 The VGLRL support the voting requirements of the Bill, which broadly reflects the view of the 
LGBTIQ community. 

Recommendation 4 

If a public vote is to be held, voting should be compulsory. 

Binding mechanisms 

4.4 The Marriage Equality Plebiscite Bill states that: 
It is Parliament’s intention that if the result of the national plebiscite is that the majority of 
electors respond in the affirmative to the question… the Parliament will: (a) pass any legislation 
necessary to allow marriage between 2 people regardless of their gender; and (b) do so within 6 
months of that result.17 

4.5 An alternative approach would be for Parliament to first past a bill to recognise marriage 
equality with a provision that the bill is to come effect upon a successful plebiscite on the 
question.18 

4.6 The VGLRL prefers this approach, as it would ensure that the outcome of a public vote in favour 
of marriage equality is binding. Such a bill should be passed before the end of the current 
Parliamentary term to avoid the risk of further delays. 

Recommendation 5 

                                            
15 Marriage Equality Bill 2015 cl 8(1). 
16 Referendum (Machinery Provisions) Act 1984 s 45(1). 
17 Marriage Equality Bill 2015 cl 3(2). 
18 Joe Kelly, ‘Malcolm Turnbull would oppose gay marriage bill in absence of free vote’, The Australian, 13 August 2015. 
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If a public vote is to be held, Parliament should, prior to end of the current Parliamentary term, pass a 

bill to recognise marriage equality with a provision that the bill is to come into effect upon a 

successful plebiscite on the question.  

5.  Any other related matters 

5.1 As discussed above, our survey showed that many LGBTIQ people are concerned about the 
harm that a public campaign could cause to young and/or vulnerable LGBTIQ people and their 
families. The VGLRL share this concern. Our survey also asked what could be done to prevent or 
address such harm. A summary of the responses to this question is provided below. 

5.2 Advert is ing guidel ines:  Appropriate advertising guidelines should be put in place and 
enforced. The guidelines should prevent advertising that is false, misleading,19 irrelevant or 
stigmatises individuals or groups of people based on their sexual orientation, gender identity or 
religion. Advertising should avoid using children as this reform concerns the ability of two 
persons to marry not their ability to parent. Consideration should be given to an appropriate 
body, such as the Advertising Standards Bureau, to independently review publicly funded 
advertisements or campaign materials against the guidelines before they are released. 

5.3 Reporting guidel ines:  Reporting guidelines put in place to prevent media comments vilifying 
LGBTIQ people or those opposed to marriage equality. Such guidelines should be enforced 
through existing mechanisms such as exist with the Australian Press Council. Many respondents 
were particularly concerned about the effect of the Daily Telegraph’s reporting on ‘Gayby Baby’ 
and that such reporting could be replicated during a public campaign on marriage equality. The 
guidelines should also stipulate that comments on online platforms should be disabled where 
there is a reasonable risk that the story might attract homophobic comments.  

5.4 Legal protections:  Affirmation from police and other enforcement bodies, via media outlets, 
that disorderly conduct in a public campaign is a criminal offence and will be prosecuted under 
electoral laws20 or criminal laws. Some states and territories prohibit vilification21 and 
harassment22 on the grounds of sexual orientation, gender identity and/or relationships. There 
should be simple avenues for people affected by vilification and harassment to report it, e.g. the 
Victorian Equal Opportunity and Human Rights Commission’s Anti-Hate campaign. 

5.5 Support services:  Substantial promotion and advertising of services to support vulnerable 
people, young and old, against psychological harm of denigration and insult, e.g. BeyondBlue, 
Headspace, Lifeline, Gay and Lesbian Counselling Services NSW, Twenty10, Switchboard, QLife. 
Support hotline numbers should be included at the conclusion of any audiovisual advertisement 
or report on marriage equality and likewise included on any visual advertisement. This would 
operate similarly to reporting of suicide and mental illness, where there are guidelines in place 

                                            
19 Provisions against misleading advertising currently exist in the Referendum (Machinery Provisions) Act 1984 s 122. 
20 Referendum (Machinery Provisions) Act 1984 s 134. 
21 Anti-Discrimination Act 1977 (NSW) pt 3A div 5, pt 4C div 2; Anti-Discrimination Act 1991 (Qld) s 124A; Discrimination 

Act 1991 (ACT), pt 6; Anti-Discrimination Act 1998 (Tas) ss 3, 19;  
22 Anti-Discrimination Act 1992 (NT) s 20(1)(b); Anti-Discrimination Act 1998 (Tas) s 17(1). 
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developed by Mindframe. Support services should be funded so that they can take calls and 
provide adequate support to vulnerable LGBTIQ people, and train staff on these issues. 
Similarly, funding should also be provided to online support services and community spaces, 
e.g. It Gets Better. Such services – telephone and online – would be accessible to all LGBTIQ 
Australians, including those living in rural or regional areas. 

5.6 Awareness program: A parallel independent public education campaign across media 
channels about what the proposed change Marriage Act does and does not do, most 
particularly, that it does not affect parental rights or alter existing religious exemptions in anti-
discrimination laws.  

5.7 Referral  guidel ines:  Whilst such a project may be unfeasible if a public vote is held in the 
short—term, the Government should investigate establishing national referral guidelines for 
general practitioners and social, medical and welfare agencies dealing with vulnerable LGBTIQ 
people or ensure that the Gay and Lesbian Medical Association’s Guidelines are available to all 
general practitioners and health services. 

 


